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SEPA guidance:
Estimate the amount of Financial Provision for landfill sites


This guidance has been updated to meet accessibility standards and to replace certain references to legislation with references to the Environmental Authorisations (Scotland) Regulations 2018. It has not been reviewed beyond this. We are aware that sections of this guidance may need to be updated, and this work will be completed in due course.
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1.0 INTRODUCTION 
[bookmark: _Toc195085498]Purpose of this Guidance 
This document provides guidance for SEPA Officers on the assessment of the proposed estimate of financial provision to be provided for landfill sites. 
This document focuses solely on the amount of provision for landfill sites estimated from a full life cycle financial prediction. 
This guidance document has been developed to assist SEPA staff in assessing financial provision submissions made by landfill operators. This document may be made available to operators in order that they may understand the assessment that SEPA will carry out. The process described relates only to the amount of provision required and not the specific form of provision. 

[bookmark: _Toc195085499]Regulatory Context 
Demonstration of adequacy of Financial Provision is required as part of the determination of the fit and proper status of a person (this may be a legal person such as a company or a local authority) to operate a landfill site. This is prescribed in Schedule 13 Part 2 Paragraph 8(1) of the Environmental Authorisations (Scotland) regulations 2018 (known as EASR). 
EASR Schedule 13 Part 2 Paragraph 8(1)(d) & (e) states that “SEPA must ensure that a permit for a landfill activity includes such conditions as it considers appropriate to ensure that the authorised person makes adequate financial provision by way of security or an equivalent arrangement to ensure that—
(i) obligations (including after-care provisions) arising from the permit in relation to the activity are met, and
(ii) any closure procedures required under the permit in relation to that activity are followed,
and that the financial provision referred to in sub-paragraph (d) is maintained until the permit is surrendered in accordance with these Regulations.”
This means that the financial provision has to be: 
· Sufficient (in monetary terms) to meet all of the obligations of the permit. 
· Secure, so that funds are available, when required, to discharge the obligations of the permit. 
Since 2016, where an application was made under the former Pollution Prevention and Control (Scotland) Regulations 2012 or under the current EASR for a new landfill authorisation, or where an application is made for the variation of an existing landfill authorisation where that variation increases the financial liability associated with the authorisation (for example, for the construction of a new landfill cell), funds must be secured (ring fenced) using a financial provision mechanism which has been approved by SEPA [see section 4]. 
Section 5 explains the objectives any ring-fenced financial provision mechanism offered by an applicant must meet and lists the principal forms of ring-fenced funding mechanisms which SEPA will accept. 
In addition, Regulation 10(2)(b) of the Landfill (Scotland) Regulations 2003 “the 2003 Regs” requires that a landfill permit include conditions ensuring that the financial provision or its equivalent required by EASR Schedule 13 Part 2 Paragraph 8(1) is maintained until the permit is surrendered in accordance with those regulations. This places a duty on the operator to maintain the necessary financial provision for the whole life of the site. Regulation 13 of the 2003 Regs requires the landfill operator to ensure that disposal charges will cover setting up and operating the landfill, the costs of maintaining financial provision and the costs for closure and aftercare. All of these requirements will be imposed at landfill sites though conditions of an EASR permit. 



 	 
[bookmark: _Toc195085500]2.0 THE FINANCIAL PROFILE 
The principal areas for financial provision relate to the aftercare period in terms of necessary gas and leachate management and monitoring and maintenance of capping. In addition, allowance should be made for the final phase of capping. Also, a contingency amount should be incorporated to cover failure of pollution control systems. 
This guidance is focussed on the estimated amount of financial provision that should be provided. This is based on the operator submitting a full life-cycle cost assessment identifying an estimated financial profile for the development. For the typical (biodegradable waste) non-hazardous landfill site the aftercare period could be at least 60 years. However, the estimated amount of financial provision proposed will be site specific depending on the operational proposals and the scale of the landfill.
Initial Provision: 
Estimate A: the initial sum that will require to be allowed for and included in the maximum amount. This is to cover contingencies should any difficulties be experienced. This could cover for example failure of leachate treatment system, or surface water control, or containment stability failure, leading to flooding in containment cells thus involving expensive removal by tanker. This initial sum must be derived from a site-specific risk assessment conducted by the operator, considering the proposed scale of operations and an assessment of the risks of failure of environmental controls at the site and the additional estimated cost of contingency operations out with normal foreseen operational costs. 

Maximum Financial Provision: 
Estimate B: the maximum sum that must be accrued to cover the estimated costs of capping, restorations, closure and aftercare though to final surrender of the landfill site along with contingency costs. This again must be derived on a site-specific basis by the operator considering the proposed scale of operations, the estimated after-care period, the long-term risk of the site and be related to the design leachate emission and gas production risk assessments and operational proposals for the specific landfill in question. 

Commencement of passive after-care period: 
Estimate C: a break point in the rate of after-care expenditure when active controls at the site cease. This is likely to be many decades for a biodegradable landfill whilst may be only a few years for an inert landfill. At this point, although emissions are at a level where specific active controls (i.e. leachate abstraction, gas collection) are now not required, the site is still not in a condition where the permit can be surrendered. The rate of expenditure then slows as activities primarily relate to monitoring of the site and its environs. 
 	 
Surrender Contingency: 
Estimate D: a contingency sum to be included to account for the surrender stage. This should include any decommissioning or final site clearance works and also an amount to reflect the uncertainty that the permit can be surrendered after the estimated after-care period (e.g. 60 years from end of disposal). This should allow for an additional period of monitoring, at a further reduced frequency until surrender conditions can be satisfied. Where operators propose that their biodegradable non-hazardous site is going to reach surrender status in less than 60 years the contingency sum should be increased to reflect the increased risk that this aspirational aim may not be achieved. 
Please contact SEPA if you would like a visual representation of the Financial Profile of a landfill from initial provision to surrender contingency. 




[bookmark: _Toc195085502]3.0 ESTIMATING THE AMOUNT OF FINANCIAL PROVISION 
The estimated amount of financial provision is established and proposed by the operator based on a full life cycle costing of the technical measures at the site. Generally, submission for financial provision should comprise a spread sheet with a year-by-year profile of estimated total costs supported by detailed, costed breakdown of the individual components. 
Three stages are required when checking the amount of financial provision: 
1. The first stage is to check that the breakdown of items is sufficiently detailed such that the key components/activities can be identified and compared with the operational practices proposed at the site and covered by the landfill permit. (i.e. monitoring frequency is as per site proposals). 
2. The second stage is to check that the costs associated with the key components (gas management, leachate management and monitoring) and the overall amounts of financial provision are reasonable. This should not involve scrutiny of each aspect (i.e. break-down of monitoring by sampling costs, lab analysis costs etc.) but should focus on aggregated amounts (i.e. annual cost for monitoring at site) specifically checking that the principal components have been included. 
3. The third stage involves reviewing the proposed form of financial provision. The actions to be taken will depend on the type of financial provision proposed and officers should contact Corporate Legal and Finance as early as possible in this regard. 
Indicative costs for the typical landfill components and activities to be covered by financial provision are given in Appendix A along with indicative overall values. The amounts will of course vary from site to site reflecting market conditions, operational practices, operator costs, site location, form of construction etc. and hence it is not appropriate to take a rigid view of the requisite amount. However, where an operator’s proposals deviate significantly from these indicative values then the officer should seek justification for this deviation from the operator. Further assistance and advice on this aspect can be obtained from the National Operations Waste Unit. 
It is ultimately the operator’s obligation to ensure they are providing sufficient financial provision in relation to their landfill and the review carried out by SEPA at the point of application does not in any way absolve the duty of the operator in that respect. As the landfill evolves the estimated financial profile will change reflecting not just site operational changes but also fluctuations to market costs of materials and inflation etc. The review by SEPA of the financial provision estimates and proposals at the time of permitting must be considered in context with this aspect. The main focus should thus be on checking for the inclusion of principal items (i.e. capping, gas management, leachate management and monitoring). Detailed review of the component costs (which will change anyway over the life of the site) is not necessary so long as the overall estimated amount of provision is set at a reasonable level. 
The issue of a permit following demonstration of adequacy of financial provision by the operator does not mean that SEPA has agreed that subsequent outturn costs will equate to the estimates made by the operator (i.e. due to increases in unit costs of aftercare components). 
As a continual process of ensuring compliance with the duty to maintain sufficient financial provision the operator must adjust and maintain appropriate funds for long-term aftercare based on their understanding of the landfill as the site develops. Ultimately the financial provision estimates made by the operator will be heavily affected by aspects that are difficult to quantify over the 60 years plus period envisaged. 
Inflation, taxation, market cost etc. are likely to be subject to significant change over such timescales and these will all affect the requisite amount of provision. This means that financial provision estimates submitted by operators are not fixed for the life of the site. Officers should ensure that the operators demonstrate an awareness of their obligations with regard to the long-term variability in amounts in their submission. Officers should avoid giving the impression that the estimates reviewed by SEPA at the time of application will be fixed in terms of providing sufficient financial provision for the full life of the site. In the long term this may not be borne out for the reason set out above and it is the duty of the operator to make appropriate adjustment during the life of the site in order that they continue to comply with the legislative requirements. 

[bookmark: _Toc195085503]4.0 RESPONSIBILITIES 

The guidance given here is to assist Officers in forming a decision with regard to the appropriateness of the estimated amount of financial provision. Once this has been established Corporate Legal and Finance will assist with assessing the proposed form of financial provision. For any new landfills authorised under EASR, or where an application is made for the variation of a landfill authorisation where that variation increases the financial liability associated with the authorisation (for example, for the construction of a new landfill cell), funds will require to be secured (ring fenced) using a financial provision mechanism which has been approved by SEPA. The amount of financial provision required to be ring-fenced would be in relation to the waste activities which are the subject of the variation only, not for the entire financial liability associated with the site. For example, for a new landfill cell, we would expect the landfill operator to make ring fenced provision for the liability associated with the new cell plus a proportion of monitoring, capping, gas extraction and other relevant costs. SEPA also reserves the right to require an applicant to demonstrate financial provision through ring-fenced funds where it is beneficial as part of a transfer application. 
 	 











[bookmark: _Toc195085504]5.0 FORMS OF RING-FENCED FINANCIAL PROVISION 

SEPA will consider applications to assess ring fenced financial provision for operators on a case-by-case basis and will consider any mechanism that meets the following three objectives: 
· the amount is sufficient to cover all of the obligations of the permit; 
· the mechanism is secure for the duration of the permit; and 
· that the funds will be available when required. 
Any financial provision proposal by an operator must include the following; 
· A general description of the financial security mechanism and how it works, 
· Evidence that the funds are sufficient, 
· Evidence that the funds are secure and available when required. 
In this regard SEPA will accept the following principal mechanisms for demonstrating ring fenced financial provision as they have been deemed to satisfy the three criteria: 

[bookmark: _Toc195085505]Performance Agreement and Renewable Bond 
A Performance Agreement is entered into between the Operator and SEPA which requires the Operator to set up a Bond in favour of SEPA. 
A Bond is a form of guarantee that is provided by a third party, usually an insurance company (the Surety) in favour of SEPA and will provide that in the event of the operator becoming unable to meet the liabilities arising from the permit, there would be recourse to the Surety to provide monies to fund any expenditure. 
Bonds may be time limited so the permit may need to contain a condition requiring the operator to ensure that the bond is renewed or replaced with an equivalent bond approved by SEPA on or before its expiry date. 

[bookmark: _Toc195085506]Escrow accounts 
An Escrow Account is a bank account access to which is triggered by specified events. An Escrow Account is a joint account between the operator and SEPA and is operated under an appropriate Deed of Trust Agreement and bank mandate. 

[bookmark: _Toc195085507]Trust-based investment portfolios 
There are a variety of investment products that are designed to use monies set aside for closure and aftercare works to generate higher returns. Where an operator proposes such an arrangement, we will assess the mechanism against our objectives. If we are satisfied that a proposed mechanism means that funds are sufficient, secure and available in a way that meets our requirements, we will accept the use of that product as a means of making Financial Provision. 
SEPA will not accept mechanisms that do not provide adequate ring-fenced financial provision against the three tests. In particular the following mechanisms on their own do does not offer adequate security that funds will be available when required; 
· Provision in accounts. 
· Parent company guarantees.
· Overdrafts. 
· Annually renewed insurance. 


[bookmark: _Toc195085508]6.0 LOCAL AUTHORITIES 
It should be noted that local authorities will remain exempt from the requirement to provide evidence of how the financial provision is to be resourced as such operators can always be deemed capable of meeting the criteria for financial provision as they are supported by taxation. There is still a requirement however for councils who operate sites to charge the full costs of construction, operation and aftercare in their gate fee and a financial projection for the life of the site must still be submitted by a Council along with their EASR permit application to demonstrate they have addressed this issue. Thus, a Council faces the same considerations as a private operator in terms of presenting a financial profile for the landfill project. 
NB. For variations or transfers of closed landfills authorised under the former Waste Management Licensing (“WML”) regime, the form of financial provision shall continue to be assessed by means of a credit reference check or provision of suitable alternative evidence. SEPA reserves the right to require additional evidence if the evidence submitted by an applicant is not satisfactory. 
Officers should contact Corporate Legal and Finance at as early a stage in the permit / licence determination period as possible in this regard. 



[bookmark: _Toc195085509]7.0 LIMITATIONS 

This guidance applies only in Scotland. The Guidance may be subject to periodical review and be changed or withdrawn in light of technological developments, regulatory or legislative changes, future government guidance or experience of its use. SEPA reserves its discretion to depart from the guidance and to take appropriate action to avoid any risk of pollution or harm to human health or the environment. 
































Appendix A - Landfill activities: Indicative costs of key Items 


	Rates for landfill lining 
	 
	 rate (£’s) 

	2 mm HDPE smooth (base/sides) 
	m2 
	            5.00 

	2 mm HDPE textured (base/sides) 
	m2 
	            4.50 

	6mm GCL (approx. 4900 g psqm) basal landfill cell 
	m2 
	            3.00 

	Typical inert landfill capping rates 
	 
	 

	Regulating layer 
	 
	 

	200mm regulating layer 
	m2 
	            1.60 

	500mm subsoil; Increased to 650mm 
	m2 
	            5.00 

	Hessian layer 
	m2 
	            0.40 

	150mm topsoil layer 
	m2 
	            2.25 

	Grass seeding 
	m2 
	            0.60 

	Typical non- hazardous landfill capping rates 
	 
	 

	Earthworks 
	 
	 

	Site clearance (pipework etc.) and prep work (e.g. blinding layer.) 
	ha 
	         810.00 



	Excavation of waste material 
	 
	 

	Waste to be excavated from the embankments and disposed in cells 
	m3 
	            1.30 

	Regulating layer 
	 
	 

	200mm regulating layer 
	m2 
	            1.60 

	Excavation ancillaries 
	 
	 

	Preparation of excavated surfaces 
	m2 
	            0.10 

	Capping barrier 
	 
	 

	Surface water drainage geocomposite layer 
	m2 
	            1.70 

	Capping barrier 1mm LLDP liner. 
	m2 
	            3.30 

	6 mm GCL 
	m2 
	            2.70 

	Geotextile protection typically 1,100 g psqm product 
	m2 
	            3.50 

	Gas drainage geocomposite layer 
	m2 
	            2.00 

	Additional layer for hazardous 1mm LLDP liner. 
	m2 
	            3.00 

	Final layer 
	 
	 

	850mm clay subsoil layer 
	m2 
	            7.70 

	150mm topsoil layer 
	m2 
	            2.30 

	Grass seeding 
	m2 
	            0.60 

	Typical gas collection costs 
	 
	 

	Gas collection pipework network 90-125mm HDPE (typical site 2000m) 
	m 
	            7.20 

	Gas extraction wells (frequency 1/1600m2 cap area)(typical site 25nr) 
	nr 
	 
2,250.00 

	Gas well head (typical site 25 nr) 
	nr 
	 
800.00 

	Gas carrier pipe HDPE 160mm Dia (typical site 200m) 
	m 
	            9.00 

	Gas main; HDPE 250mm (typical site 400m) 
	m 
	       26.00 

	Condensate trap 
	 
	830-1400 /trap 



	Maintenance and operation of flare and abstraction well field (typical site) 40,000m2 
	 
	 

	Servicing flare 
	 
	 
2,000/yr 

	Booster replacement /five yrs 
	 
	   8000 

	Monitoring/balancing 
	 
	 
9600/yr 

	Maintaining monitoring system 
	 
	 
1200/yr 

	Replace gas wells (10%/yr) 
	 
	 
6,000.00 

	Miscellaneous gas equipment (provisional) 
	item 
	      15,000.00 

	Note: it is assumed that the capital cost of the gas flare Installation has been previously expended. 
	 
	 

	Fencing to well heads 
	m 
	           24.00 

	Construction of swales 
	m 
	           15.00 

	Typical leachate costs 
	 
	 

	Leachate tankering 
	tonne 
	typically 10-20 

	Leachate disposal 
	tonne 
	typically 10-35 

	Leachate recirculation 
	m2 
	           0.80 

	Leachate well replacement 
	item 
	3000-5000 

	 Leachate pump replacement 
	item 
	1,000-4,000 

	Typical monitoring costs 
	 
	 

	Landfill gas monitoring (LFG analyser) 
	well 
	            6.00 

	Other ground gas monitoring (borehole headspace testing for VOC) 
	well 
	         180.00 

	Solid sampling and analysis 
	sample 
	         100.00 

	Leachate monitoring 
	sample 
	           70.00 

	Surface water monitoring 
	sample 
	         120.00 

	Groundwater monitoring 
	sample 
	         130.00 

	Waste sampling and analysis (WAC suite as per council decision 2003/33/EC) 
	sample 
	         400.00 

	Miscellaneous 
	 
	 

	Fencing 2m high concrete post and chain link fence 
	m 
	          17 

	Fencing 3m high concrete post and chain link fence 
	m 
	           33 

	Gates (typically) 
	 
	     1,500-2,000 

	Litter nets 
	m 
	           45 

	Wheel wash (typically) 
	 
	 
35,000-60,000 

	Weighbridge (typically) 
	 
	 
24,000-32,000 

	Interceptor 3 stage (typically) 
	 
	 
10,000 

	Haul road 6m wide 450mm thick internal 
	m 
	           127 

	Aggregated total for post closure landfill gas management and leachate treatment, routine monitoring and regulatory expenses 
	 
	£1.08 per tonne for putrescible waste, 5p per tonne for inert waste 
 








[bookmark: _Toc184981253]This guidance has been updated to meet accessibility standards and to replace certain references to legislation with references to the Environmental Authorisations (Scotland) Regulations 2018. It has not been reviewed beyond this. We are aware that sections of this guidance may need to be updated, and this work will be completed in due course.
Disclaimer
This guidance is based on the law as it stood when the guidance was published.
Whilst every effort has been made to ensure the accuracy of this guidance, SEPA gives no warranty, covenant or undertaking (express or implied) regarding the fitness for purpose of, or any error, omission or discrepancy in this guidance. Reliance on its contents and the contents of any websites that are linked to or from this guidance is entirely at the user’s own risk. SEPA is not liable for any loss or damage that may come from using this guidance. This includes:
· any direct, indirect and consequential losses
· any loss or damage caused by civil wrongs, breach of contract or otherwise.
SEPA reserves the right to depart from this guidance and take appropriate action as it considers necessary or appropriate. Operators are responsible for ensuring that they are compliant with the law. If necessary, independent legal / specialist advice should be sought.
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